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DD/A Registry

R5-31%3/( )
18 Nuv 1985
MEMORANDUM FOR: Chief, Legislative Division . ﬁ\J(
Office of Legislative L1alson ,\ Um;WuW} uh

[ 5
FROM: ' . . HME /LM:/L"

Acting Director of Security

SUBJECT: Request for Comments: Draft Justice Views
Letter on H.R. 3188

REFERENCE: OLL/LD Memorandum (OLL 85-3371/1) dated
4 Nov 85; same Subject

The Office of Security has reviewed the views expressed by
the Department of Justice regarding Subject proposed
legislation. We are in general agreement with the views as
expressed with the following exceptions:

® .The fourth paragraph on page #3 beginning, "Fifth,
the bill includes no procedures...," should be modified.
The statements made in this paragraph are speculative and
incomplete, and may mislead the reader. It is suggested
that the paragraph read, "Fifth, the bill includes no
procedures for ensuring that polygraph programs include
carefully controlled systems of validation, evaluation,
adjudication and records storage and dissemination. These
issues should be addressed if a viable polygraph program is
to be established by law.

° Also, as an adjunct to the comments made in the
final paragraph on page #5, we note that the bill does not
provide for leniency by the court as incentive for
defendants who cooperate with the authorities by, for
example, providing information which assists in either
reducing the damage to the national security or which aids
in the arrest and conviction of others.
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OLL 85-3371/1
4 November 1985 wwﬁsx
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MEMORANDUM FOR: DDA; D/OS/DDA; OIS/DDA; C/CI/DDO C/PCS/DDO;
C/SECOM- C/ALD/0OGC; C/ICAD/OGC

STAT
FROM:

Legislation Division

Office of Legislative Liaison
SUBJECT: Request for Comments: Draft Justice

Views letter on H.R. 3188

1. Attached for your review and comment please find a copy
of a draft views letter on H.R. 3188 from the Department of
Justice to Chairman Jack Brooks of the House Government
Operations Committee. Also attached is a copy of the bill.

The letter has been sent to this Office by the Office of
Management and Budget (OMB) in order to obtain the Agency's
views. We would appreciate receiving your comments no later
than the close of business, Wednesday, November 19, 1985.

2. The bill was drafted in the summer of 1985 at the
height of Congressional reaction to the Walker and other
espionage cases. It represents an effort to take advantage of
that reaction by including in one legislative vehicle a variety
of proposals which are in some way related to
counterintelligence/security issues. As a result, you will see
that the bill has provisions on a wide variety of subjects:
Freedom of Information Act (FOIA) relief; diplomatic
reciprocity; increased polygraph use by the Department of
Defense (DoD); death penalty for espionage by members of the
Armed Forces; and, death penalty for civilian espionage.

3. The bill itself stands little if any chance of passage
in its current form. Many of the proposals contained therein
have been included in other legislative vehicles which have
passed or are close to passage as the Justice letter notes.
Others are so controversial within the House that any action on
them is unlikely. Further, the fact that the bill has been
referred to four committees indicates that little action on it
is likely.
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4. Even though the bill is not likely to pass, it is
important that the Justice letter not express views on the
issues raised by the bill which are objectionable to the
Agency. Accordingly, we ask that your review concentrate not
on the bill itself but rather on whether or not Justice's
comments are objectionable to the Agency. In this regard, your
attention is directed especially to the views expressed by

Justice on the polygraph issue.

5. Your cooperation is appreciated.

STAT

Attachments:
as stated
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. . U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Offize o the Assistant Atiorney Genera Weshingion DC 2053(

Henoratle Jack Brooks
Chairrman, Comrittee on
Government Operations
House of Representatives
waehincton, D.C. 20515

Dear Mr. Chairmar: T N

-

Yyou reguestec the views of the Department of Just@ce .
ccrncerring B.R. 318E, & bill to gtrencther. the counter1nte}11ge*ce
capzbilaties of the Department of Defense, to amend the'Unzforn
Coce of Military Justice tc establiskh peralties for espionace
ir. peacetime, tc create & Presidentiel Comrission to examine _
tte Freedor of Informatior Act, arnc¢ to provide 1ncrgased pernalties
fcr espionage. The Department of Justice is opposed to the
eractment of Sections 2, 3, and 7 of this bill; is opposeé to
the enactment of Section & unless it is moédified to address
concerns addressec herein; anc supports Sections 5 and €6 in
principle but endorses alternative legzslgtive proposals that
adéress the concernes raised by these Sections.

‘sectior. 2 of the bill would reguire the President to
appoint a Comrission to examine the impact of the Freedqn_of
irnformation hct (FOIA) or. the counterintelligence cepabilities
of the Urnited States ané tc make such other fincdings as the

Cormriscior deems important. We believe creation of such a
corriseion is inadvisatle.

The effect of the FOIA on the counterintelligence and law
erforcement capabilities of the United States has been.studled
rurerouvs times withir the Executive Branch ancd in testimony
before comrattees of Congress. A Presidertial

gimpiy duplicate these prior efforts. Further,

commission woulé |
and obiectives ¢ such & study

the necessity i
are unclear, particularly since
the security of counterintelligenge investigations and prograrms
appears to be adeguately protectec gnder Exgcutlve Order 1235¢,
"nztional Security Informaztion,” anc exemption (k) (1) of the
FOIER.

Sectior 3 of E.R. 316f woulcé mandate the Presidert tc
l1irit the number of diplomatic personnel in the United States
fron any particular foreign government to ar amount egual‘to
the nurber of Urited States diplomatic personnel serving in
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that foreign country. Enactment of this provision would interfere
with the Precident's ability to conduct the nation's foreian
policy by attermpting to resclve an issue that should be decided
by the President ir the exercise of his constitutioral duty tc
represert the nation in interrnatioral affairs. 1In acdcatior,

the Department of Justice believes that provisions such as this
that, urilike the Serate-pacssed version of H.R. 2068, contain no
Presidential waiver provision, raise substantial constitutional
issues by their mandatory reguirement for numerical eguality.
The President, not Congress, is the nation's spokesman in
foreign affairs. See Haig v. Agee, 453 U.S., 280, 291-92 (1981);
Chicaco & Scuthern RAirlines v. Waterman $.8. Corp., 333 U.S.

103, 1C% (1943); Urated Statec v, Curtiscs-Wricht Export Corp.
29% L.&. 304, 319 (1936). .

Further, the corcerns adiressed in Sectior 3 have already
beer adcrecsed in more detail in the State Department Authoriza-
tior Act, whach wees signec by the President or. Auvcust 1€, 19E5,
Secticr E.3 of thet Act states that the number of Soviet natioreles
gervanc as CGiplomatic or corsular personnel ir the Urited Statec
shoulcd be substantislly eguivalent to the nurder of A~ericans
servinc ar. the same capacity in the Soviet Ur.or.. The Secretary
of State anc the Attorney Generel are reguired, withar six
mor.the, tc subrit to the Intelligence Committees, the Senate
Foreigr. Relations Comrittee, an¢ the Bouse Foreign Affairs
Corrmittee plans to achieve the gozl of eguivalency ané reciprocity
The Conference Report notes that substantial equivaleﬁC) mears

n:ssior personne*.

Sectior. 4 of this bill requires the Department of Defense
tc conduct randor polygraph examinations tc assist ir deter-
ririnc elicibility for access to classifiec informatiorn.
exarinatione would be limited to counterintelligence-scope
questione, anc refusal tc submit to a polygraph examinatior
could expose ar employee toc denial or revocation of a security
clearance. We believe that this provisior should not be enacted
uriless it ies amended to address the following concerns.

These

Fire«, although Sectior 4 provides thet the rescits of
the pcliverar’r shell not be uvsed as the scle bzs:s fcr denvane
access tc clecscsified inforrmetion, it fails tc adcress the
weight tc be J\e“ to adverse pclyoraph results irn & security
ciezrance deterrination. We believe that a simple provision
thet recuired the Secretary of Defense to issue regulations
wrhich provide for utilizetion ¢f a limited ps-xcra*‘ exgrinaticr,
where appropriate, as a concition of acces:s tc classified infor-
raticr, woulé meet the objectives of the bill arné woulcd permit
the resciuvticr. of problerms such as those outiinel above.
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Second, Section 4 fails to specify the circumstances under
which the results of that polygraph examination may be dissem-

inated, or to provide safeguards with respect to unreliable
pclygraph results.

Thiré, confessions obtained during polygraph exarinations
of persons who are requirec¢ to submit to the examinations ac a
corcition of continued employment may be inadrissible against
ther in criminal proceedings because the Fifth Amendrent
guerantees freedon from compelled self-incrimination. Thus, in
order to preserve any information obtained during a polygraph
exarination for possible use in a future criminal proceeding,
employees must be informed prior to the exarination that they
are entitled tc invoke their Fifth Amendmert right nct to

ar.swer a particular guestion, or to ask that a partacular
guestior. be rephrasec.

Fourth, subsection (b) restricts polygrephr exariratiors to
"ccurterintelligence-scope” guestions concerrinc ar erplioyee's
ir.tention tc leak clessified informatiorn, to viclate U.E.
esriorage laws, Or to engage in terrorisr, anc expressly
Frcrhibite the vse of life-style guestions. We believe the
tote: prohibition of life-style questions is overly restrictive
ar.d coulé, in some instances, prohibit inguiry into mstters of
lecitimate counterintelligence concern.

Fifth, the bill includes no procedures for ersuring, tc
the extent possible, the accuracy of examinatior results. The
presence of false adverse examination results in ar employee's
personnel file could cause unwarrantec darage to the emplovee's
cereer. These issues should be addressed if a viatle polygraph
procrar is tc be established by law.

Section 5 of the bill would
Military Justice to provide that
time of peace by a member of the
States is punishable by death or by imprisonment for any terr
of years or for life. 1If, however, the foreign government
irvelved ie the Soviet Union or any other comrmunist country
(s publiicly procleimecd by the President), death or life

—-

imgrisonment wouléd be mardatory upon convictior.

amend the Uniforr Code of
the comrissior of espiorage ir
armed forces of the United

The Department of Defense Appropriatior Authorizatior
Pill for FY-B€, S. 116C, as passed by the Serate, corteins &
Frovicsion thet would permit military courts to impose the dezath
penelty for espionage offenses committed during time cf peace.
We support thet provision anc believe theat, 1f eractesd, it
woulé meet the ccricerns addresseé in Section 5,
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Sections 6 and 7 would amend 18 U.S.C. § 794, the federal
ecsrionage statute, to provide for the impositior. of the death
perelty for pessing classified information tc a2 Comrurist
ccuntry or to an enery of the United States. The Derartmernt cf
Juetice strongly supports the concept of legislatiorn tc permit
the irpositior. of the death penalty for certain types of
esriorage. We do not, however, support Sectiorns € and 7.

Initially, we strongly prefer that the deatl peralty
for espionage be included as part of a broader bill, such as
B.RK. 343, which would provide constitutional procedures for
imposinc capital purishment not only for espionage but also
fcr certain other especially heinous federal crirmes such as
Frecidertial assastsination which can do as much damage acs
espiorace to the national interest. Mcreover, we believe the
Geath perelty should be generally aveailable as & purashment
fcr first decree murder whenever there is federel jurisdictiorn.

Ir ccreiderinc ary death perialty provisicr, 1t

shorlcé be
kepe fairriy in minc thet the Supreme Court has helid thet capitel
purishrmernt for certair offenses, like espiorece, 1s rot uncer-
stitutiorel provided it is imposeé under procedures anc criterie
which guarc against the unfetterec discretior which the Court

haé¢ condemned in Furrman v. Georgia, 406 U.S. 232 (1%72). 1/ 1Ir
our view, the best way to reestablish constituticrel procedures
for the impositior of the death penalty in the fecderal syster

is tc amend the federal criminal code to provide for a special
post-conviction sentencing hearing in cases where the death
perelty ic auvthorized anc in which the prosecuvtior hacs notified
the defercant in advance of trial that it will seek such &
purishrernt. At such 2 hearing, evidence of aggravatinc arc
ritigating factors woulé be introduced, the finder cf fact --
usually the jury =-- would determine the existence or lack
trherecf of such factors, and woulé weigh whether ary aggravetirncg
facters founé sufficiently ouvtweighed any mitigating factor
fouréd tc justify the impositiorn of a sentence of dezth. H.E.
3423, which we generally support, provides for this type of

rhearinc.
By ccntrest, Sectior € of E.R., 31Ft would ellow the dezth
ereity fcr vaclatiors of subsectior 794(s) -- pezcetlims
espionege -- if it 1is

fourié beyoné a reescnatle doult that the

1/ Perticulerly notablie in the post-Furmer ceses were five
Gecicions handed dowr or the same dey ir 197€ -- Gresc v,
Gecrcie, 428 U.S. 153; Proffitt v. Floride, 428 U.S. 24¢; Jurek
v. Texas, 428 U.S. 262; Woocdsorn v. North Cerclina, 428 U.S. 2&75;

ar ¢ Roberte v, lLouisiane, 428 U.S&. 325,
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foreign government involved it a Communist country and the
information transmitted is classified. It would also allow the
deathr pernalty for violatiores of 794(b) -- wartime espiorage --
if the foreagrn governmert invceived i1s a Communist country or ar

enemy of the United States anc the information transmitted ic
classified.

While it is permissible for the agcravating factors
necessary to justify the impositiorn of capital punishment tc be
included irn the statute defininc the offense, rather thar as
factors to be proven at a sentencing hearing, see Jurek v.
Texac, 428 U.S. 262, 270 (1976), it is unclear whether the
aggravatinc factors set fcrth ir Section 6, presumably to be
establishec through a specael findinc made in conjunctior with
a guilty verdict, are sufficiently narrow to pass constituticreal
muster under Jurek. Nc consideration is giver to the nature of
the informeatior. or the pctential darace causel by ite disclosure
as is done by B.R. 343. & cleerer delimitatior cf appropriate
miticetinc and acgrevating factors is necessary to rerder the !
death penalty provision clearly constiatutionel. {

The bill alsc conteines s:icrnificant probtlers in that there
are no provisiors for a hearing or other procedure tc conesader
possible mitigating factors aré tc weigh ther acairnst the
aggravating factors. In sur, there are a number of problers
with the death penalty provisions in Secticn 6, whicl are
avoided in H.R. 343, a bill draftecd gererally to reflect the
reguirements the Supreme Court has held necessary for the
imposition of the death penalty.

Sectior. 7 of the bill would amend 1€ U.S.C. § 7%¢(a) to
provide for a mandatory senternce of life imprisonment for
civilians convictec of peacetime espiornage or. behalf of a
Communist country ir cases ir whiclh the death penalty wae
imposec. Section 7 would also amend subsection 7%4(a) tc
provide for a mandatory life sentence for persons convicted of
wartime espionace in cases in which the death penalty was nct
imposed. Persons sentenced to life imprisonment under either
the revisec 794(a) cr (k) couvld not receive a probationary cr
suspendel sernterce ant woulé not be eligible for parole. Wwe
beiieve tret the previsions ¢f this sectiorn ere not ir the beet
interest of the nation because they woull lesser the probataility
that espionage Gefendzrnts would pleac guilty ané waive the:ir
rights tc a public trial. Espicnage trials are troutlesome
because they sometimes reguire the Government tc publicly
disclose adcditicnal sensitive nationel defense informatior,
beyori¢ that alreecy disclcsec by the defencant,
obtein & convictaor.

not

in order tc
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The Office of Management and Budget has advised this
Derartment thet there is nc objection tc the subrissior of thie
repcrt fror the standpoint of the Adrinistraticrn's prograr.

Sincerely,

Phillip D. Brady

Acting Assistart Attorney General

Office of Leg:slative and :
Intergovernrentel hffairs
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99T CONGRESK
18T SESSION ° ° 3 1 88

To strengthen the counterimtelligence capashilines of the Depurtmient of Defense
te amend the Uniforn. Code of Mibtary Justice 10 estuhlish penalties for
espionsge In pescenme. 1o create 8 Presidential Commission te study the
effectiveness of the changes mude o the legislstion. te provide incressed
penslties for espionage. and for other purposes

IN THE HOUSE OF REPRESENTATIVES

ATGUsT 10 180
M: McDapr introduced the foliowins bill whitl wee referred jJointh 1 i
Commuttecs o1 Armed Servees U Jdudiiets Governmens

Foreigr. Afiair.

Opsratinns a1 o

A BILL

To strengthen the counterintelligence capabilities of the Depar:-
ment of Defense. to amend the Uniform: Code of Militan
Justice to establish penalties for espionage in peacetime. to
create a Presidential Commission to study the effectiveness
of the changes made in this legislation. to provide increased
penalties for espionage. and for other purposes.

1 Be 1t enacted by the Senate and House of Representa-

o

tives of the United States of America in Congress assembied.
3 SHORT TITLE

4 Sectiox 1. This Aect may be cited as the “Nations!

(1]

Security Reform Act of 19857,
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